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OUTLINE OF RESPONDENTS' SUBMISSIONS
Sunnuary
1 .

The publication of the books did not constitute the offence of
scandalising the
Court.

2.

Alternatively, if the conduct of the respondents would otherwise
contravene the law of contempt, then that law is invalid pro tanto
since it (a)

iinpairs freedom of conununication on matters of government
and politics;

(b)

is not "reasonably appropriate and adapted" to achieving the
legitimate object of protecting the administration of
justice; and

(c)

accordingly, infringes the implied constitutional freedom of
communication, and is therefore invalid.

2
The offence of "scandalising the Court"
3

The offence of scandalising the Court is, or should be, narrowly
defined.'

4.

The very notion of "scandalising" is archaic.

According to The

Australian Concise Oxford Dictionary,' "scandalise" means ~

"offend moral feelings, sense of propriety, or ideas of
etiquette ".
5 .

In the United Kingdom, as long ago as 1899, the offence was said
to be obsolete.' In 1999, the House of Lords, while recognising
the existence of the offence, noted that such proceedings were
rare and none had been successfully brought for more than 60
years.'
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7.

The offence is, or should be, confined to those cases where the
publication has a clear tendency to damage the administration of
justice and where, as a result, protection is required.

8.

The test developed in the United States, albeit in a different
constitutional
setting, is of assistance.
punishable unless it
creates-

A publication should not be

"a clear and present danger [of damage to the administration
ofjusticel of high imminence".'

GilbertAhneevDirectorofPublicProsectaions[1999]2AC294at306E;
cf.Nationwide News Pty Ltd v Wills at 3 1.

Oxford University Press, 1987 p 994.
·
McLeodvStAubyn[1899]AC549at561; secalsoBrettat228.
·
Ahnee (supra) at 305H.
5
Pennekamp v State of F7otida (1946) 328 US 331 at
Ahnee (supra) at 306B.
Pennekamp (supra).
6
·
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9.

The entire rationale for the availability, and
utilisation, of the summary procedure is that the
publication is such as to create an urgent need to
protect the administration of justice.'

10. The test of "impairing" or "undermining" public
confidence in the administration of justice is
unacceptably imprecise, subjective and uncertain.

There is no damage
11. Robust criticism of particular courts, judges and
magistrates is a cormonplace.'
12. Some of the most trenchant criticism comes from within
the justice system itself.'
13. There is nothing to suggest that criticism of this kind
damages the administration of justice, in the sense of
iinpairing the ability of judges and magistrates to
carry out their duties in accordance with law.

Nor is

there any basis for asserting that public confidence is
affected.
14. The same applies to criticisms contained in the relevant
books.

The books were published in August 1999, more

than two years ago."

15.

The delay in the bringing of these proceedings bears
eloquent testimony to the lack of any relevant effect on
the administration of justice.

Attorney-General New Sotah Wales v Mundey [19721 2 NSWLR 887 at
912A-B; Maslen v. The Official receiver (1947) 74 CLR 602.
Mundey (supra) at 910.
·
See eg. Crockett; Giffillan v County Court of Victopla and anor
[20011 VSC 360 at Magistrates' Court at Heidelberg v Robinson
[2000] VSCA 198 at para 12 per Brooking SA; Suttin(?) at paras 6 &
7 per Tadgell JA.
7

4
The tendency of the publication
16. Whether or not a publication is calculated to cause
damage of the requisite kind to the administration of
justice

must

be

judged

by

reference

to

all

of

the

circumstances, in particular (a) the form, content, presentation and circulation of
the work;
(b) the status of the author in relation to the subjectmatter;
(c) the purpose of the publication.
17. In the present case, the following circumstances are
relevant:
(a) the work is self-published;
(b) its circulation is very limited;
(c) the author is writing not as an expert on law or
criminal justice but as someone who has been
subjected to its processes;
(d) the author has a long-standing, demonstrated
commitment to investigating and exposing what he
perceives to be impropriety in the administration of
justice;
(c) his expressed intent is to secure improvements in
the administration of justice, by drawing attention
to its perceived deficiencies."
Criticisms of the courts is necessary in a democracy
18. It has long been recognised that -

"it is in the public interest, and particularly in the
interest
of the administration ofjustice, that members of the public

Hoser affidavit para 5.
Victoria Police Corruption - 2 p. 18.

5
should have the right publicly to criticise the
public acts of
judges and courts"."
19.

Moreover -

'criticism does not become contempt because it is
'wrong-headed' or based on the mistaken view of
the facts or of the law. Nor, in my opinion need
it
be
respectfully
courteous
or
cool
the
unemotional. 7here is no more reason why the acts
of courts should not be trenchantly criticised
than the acts of other public institutions,
including parliaments. ""
20.

The law of contempt of court will only be attracted
where it is shown, beyond reasonable doubt, that the
criticism was made otherwise than in good faith.

21.

The prosecution must fail on this ground.
proof has been established.

No such

On the contrary, no other

conclusion is open but that the respondents were acting
in good faith in making the criticisms complained of.

The implied freedom of conununication
22.

Alternatively, if the respondents would be liable to
conviction

at

common

law

for

the

offence

of

scandalising the Court, then the law of contempt is in
its application to the respondents invalid.
23.

Since Lange v Australian Broadcasting Corporation, 14
the operation of the law of contempt is subject to the

overriding
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implied

constitutional

freedom of political communication.
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12

13
14

is

Mundey (supra) at 908A; Nicholls at 286; R v Dunbabin
(1935) 53 CLR 434 at
Mundey (supra) at 908B.
(1997) 189 CLR 520.
ibid at 561-2.
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25.

Care must be taken in defining the end to which the law
is directed.

The object of protecting administration

of justice means to protect it against actual damage,
in the sense of (a)

inhibiting the ability of a judge to decide a case
fairly and without external pressure;

(b) producing the level of obedience to orders of the
Court.
26.

The conduct in question creates no risk of any such
damage. Accordingly, an application of the conunon law
of contempt in relation to that conduct is not
"appropriate and adapted" to the legitimate end which
the law exists to serve.
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